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BANKRUPTCY BASICS 

 

Types 
 

Chapter 7 – Liquidat ion, LLC/ Corp terminat ion 

Chapter 13 – Reorganizat ion – qualifying individuals (not  corp/ LLC) 

Chapter 11 – Reorganizat ion – LLC/ Corp/ individuals with lots of debt  

Chapter 12- Reorganizat ion – family farmer 

Chapter 9- Reorganizat ion – municipality, e.g. Det roit  (2013), Orange County (1994) 

 

Parties 
 

Debtor 

Creditor 

Trustee 

United States Trustee 

Debtor-in-Possession 

 

Terms/ Concepts 
 

Automat ic Stay (362) – Prohibits collect ion act ions with some key family law except ions. 

 

Discharge Order (523 /  727 /  1328) – Releases a debtor of personal obligat ion for many 

debts with some key family law except ions. 

 

Pet it ion  

 

Statement  of Financial Affairs 

 

M eans Test  (B22A/ B22C) 

 

Assets (his/ separate, hers/ separate, theirs/ community) 

 

Exempt ions (522) 

 

Debts/ Claims including “ Domest ic Support  Obligat ion”  - added by BAPCPA (2005) 

 

Property of the Estate   (541 /  1306) – Post  pet it ion earnings? 

 

Preferent ial Transfers (547) – DSO payment  is safe/ protected 

Trustee can recover PT except  “ to the extent  such t ransfer was a bona f ide payment  of 

a debt  for a domest ic support  obligat ion”    11 USC 547(c)(7) 

 

Fraudulent  Conveyance (548) – Transfer where no debt  exists  
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“DOM ESTIC SUPPORT OBLIGATION” 

 

Definitions:  11 USC § 101(14A) created by BAPCPA (2005) 

 

(14A) The term “domestic support obligation”  means a debt that  accrues before, on, or 

after the date of the order for relief in a case under this t it le, including interest  that  accrues on that  

debt as provided under applicable nonbankruptcy law notwithstanding any other provision of this 

t it le, that  is—  

 

(A) owed to or recoverable by—  

 

(i) a spouse, former spouse, or child of the debtor or such child’s parent , legal guardian, or 

responsible relat ive; or  

(ii) a governmental unit ;  

 

(B) in the nature of alimony, maintenance, or support  (including assistance provided by a 

governmental unit ) of such spouse, former spouse, or child of the debtor or such child’s 

parent, without regard to whether such debt is expressly so designated;  

 

(C) established or subject  to establishment before, on, or after the date of  the order for relief 

in a case under this t it le, by reason of applicable provisions of—  

 

(i) a separat ion agreement, divorce decree, or property set t lement agreement;  

(ii) an order of a court  of  record; or  

(iii) a determinat ion made in accordance with applicable nonbankruptcy law by a 

governmental unit ; and  

 

(D) not assigned to a nongovernmental ent ity, unless that  obligat ion is assigned voluntarily by 

the spouse, former spouse, child of the debtor, or such child’s parent, legal guardian, or 

responsible relat ive for the purpose of collect ing the debt.  

 

 

DISCHARGE DIFFERENCES - 7 vs. 13 

 

Chapter 7 

  

11 USC §727  –  

 

(b) Except as provided in section 523 of this t it le, a discharge under subsect ion (a) of  this 

sect ion discharges the debtor from all debts that  arose before the date of the order for relief 

under this chapter, and any liability on a claim that is determined under sect ion 502 of this 

t it le as if such claim had arisen before the commencement of the case, whether or not  a proof 

of claim based on any such debt or liability is filed under sect ion 501 of this t it le, and whether 

or not a claim based on any such debt or liability is allowed under sect ion 502 of this t it le. 
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11 USC § 523 includes: 

 

(5) for a domest ic support  obligat ion; 

 

(15) to a spouse, former spouse, or child of the debtor and not of the kind described in 

paragraph (5) that  is incurred by the debtor in the course of a divorce or separat ion or in 

connect ion with a separat ion agreement, divorce decree or other order of a court  of record, or 

a determinat ion made in accordance with State or terr itorial law by a governmental unit ;   

[NOTE:  No longer a hardship balancing test .] 

 

Chapter 13  

 

11 USC § 1328 - All debts discharged except :    

 

(b) …   paragraph (1)(B), (1)(C), (2), (3), (4), (5) [DSO], (8), or (9) of sect ion 523(a);  

 

NOTE:  523(a)(15) Property Set t lement  /  Hold Harmless not in the nature of DSO.   

RESULT:  523(a)(15) is dischargeable in Chapter 13 

 

Specific Application – Discharge Differences 

 

Support :     Nondischargeable in both 

M aintenance:   Nondischargeable in both 

Hold Harmless:  Nondischargeable in 7; Discharge in 13  

Property Set t lement :  Nondischargeable in 7; Discharge in 13 

 

“ In the nature of …”  possibilit ies   (see collected cases at  end of the materials) 

At torney fees   

Educat ion expenses 

M edical insurance 

Life insurance 

 

[NOTE:  Creditors are not  part ies to the divorce a and, of course, are bound by the decree /  

rest ricted in who they can pursue for payment ; the contact  cont rols liabilit y.  Not  all 

debtors understand this.]  

 

Hold harmless obligat ion to ex-w ife was not  “ domest ic support  obligat ion.”  See, e.g., In re 

Nelson, 451 B.R. 918 (D.Or. 2011), 2011 WL 1549008  

 

 

Discharge – Plan Complet ion Required:  The debtor does not  get  a discharge unless the plan 

completes.  And far less than 50% (maybe 33%, and likely,  less) of Chapter 13 debtors actually 

complete the plan.    
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DEFENSE OF M ARRIAGE ACT 

 

Same sex married couples can now file joint  a bankruptcy pet it ion anywhere in the US. 

 

Bankruptcy in the U.S. is subject  to federal law – the U.S. Bankruptcy Code – and is filed in 

federal court .  That  means bankruptcy cases were subject  to the 1996 federal Defense of 

M arriage Act  (DOM A).  That  meant , according to t he vast  majority of courts, same sex couples 

could not  be “ married”  and f ile a joint  pet it ion.  See, e.g.,  In re Kandu, United States 

Bankruptcy Court , W.D. Washington, August  17, 2004, 315 B.R. 123.  (DOM A limits “ marriage”  

and “ spouses”  to opposite-sex couples for purposes of federal law).     

 

On June 26, 2013, the U.S. Supreme Court  issued a 5-4 ruling st riking down port ions of federal 

Defense of M arriage Act .  See: U.S. v. Windsor, Supreme Court  of the United States,  133 S.Ct . 

2675 (2013).  Now, married couples of the same sex can obtain the legal benefits of a joint  

bankruptcy f iling in every state.   The ruling removes any confusion for gay couples who may 

have got ten legally married in one state but  filed bankruptcy in another state that  did not  

recognize the marriage. 

 

 

 

 

JOINT 13 WITH SEPARATION AND/ OR DIVORCE - OPTIONS 

 

Scenario:  Divorce in the middle of a Chapter 13 case.  Opt ions? 

 

 M odify plan to ref lect  changed financial circumstances, if  any 

 

 Joint  Conversion to 7 

 

 Bifurcate and convert  one spouse to 7, other cont inues in 13 

 

 Relief from stay is likely needed to divide assets and liabilit ies in the divorce act ion:   

 

- Confirmat ion can revest  property in the debtors 

- Confirmat ion order language – can’t  dispose of assets w/ o approval 

- Post -pet it ion wages as “ property of the estate?”   Complicated 

 

 

 

 

 

FILE JOINT/ SOLO CASE BEFORE/ AFTER DISSOLUTION/ SEPARATION ? 
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ANSWER:  There is no set  answer.    The chosen approach depends on various factors including, 

but  not  lim ited to: 

 

 Cooperat ion 

 Conflicts 

 Costs 

 Debts 

 Assets 

 Timing Considerat ions 

 Disso goals 

 Etc etc 

 

Joint Case Possible:  As long as you are st ill married, you can file a joint  case. 

 

Solo Case Possible:   If you are married, you can st ill file a solo case.   

 

Cost:  Joint  case – one f iling fee and at torney fee; Solo cases – two filing and at torney fees 

 

Conflict 

 

One bk at torney can represent  both part ies as long as there are no conflicts (e.g., there is 

agreement  on exempt ions and issues to survive the bk to be dealt  w ith in t he divorce).   

 

An agreed statement / st ipulat ion signed by both prior to bk filing might  be useful to make 

sure both part ies are on the same page re: exempt ions and discharged debts.    

 

If conflict  arises, withdraw and/ or each need own at torney (normally). 

 

Example:  After beginning conflict  free representat ion, one spouse inherits potent ially 

nonexempt  property.  Clients now disagree on exempt ions given new assets.  Conflict .   

 

Cooperation  

 

Chapter 7:  They can normally get  along well enough to get  through a 7.   

 

Chapter 13:  Personally, I do not  like f iling joint  case for separated couple.  Cooperat ion is 

required for three to five years.    

 

Discharge Considerations 

 

Chapter 7:  Except ions to discharge for DSO, property set t lement , hold harmless 
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Chapter 13:  Includes property set t lement  and hold harmless debts (not  in the nature of 

DSO) 

 

Labels do not  cont rol.  Court  – independent  review of DSO qualificat ions 

 

NOTE:  Filing an amicable joint  Chapter 7 removes the possibilit y of a Chapter 13 with a 

discharge of a property set t lement  /  hold harmless obligat ions for at  least  four years. 

 

Sneaky/ Tricky? 

 

- “ I’ll (later) pay this debt  to pay and, to make it  fair, w ill take this offset t ing asset…”    then 

a 13 is filed discharging the property set t lement   

-   M aintenance/ support  described as property set t lement :  What  should a divorce decree 

say about  property in lieu of domest ic support  to ensure that  it  is considered pursuant  to a 

domest ic support  order? 

 

M arried – First to File Control Exemptions 

 

Scenario:  Only one spouse f iles.  It  does not  have to create problems, but  it  potent ially can. 

 

All community property is “ property of the estate” .  11 USC 541(a)(2) 

 

Debtor (not  nondebtor spouse) gets to claim the exempt ions in debtor’s case unless the debtor 

does not  claim any exempt ions.   (No idea why this would ever happen with the except ion of an 

involuntary case.) 

 

11 USC 522(l): The debtor shall file a list  of property that  the debtor claims as exempt under 

subsect ion (b) of this sect ion. If the debtor does not file such a list , a dependent  of the debtor may 

file such a list , or may claim property as exempt from property of the estate on behalf of the 

debtor. Unless a party in interest  objects, the property claimed as exempt on such list  is exempt. 

 

CASE EXAM PLE:  In re Pixler, 2002 WL 33939734 (Bankr.Idaho 2002) – attached.     

GREAT explanat ion of some bankruptcy/ family law t iming issues. 

 

Excerpt 1:   

 

The Bankruptcy Code, as interpreted in Ninth Circuit  decisional law, does not  allow a non-filing 

spouse to claim exemptions on her own behalf in her spouse’s bankruptcy case. 

 

Excerpt  2: 

 

It  is easy to imagine that during separat ion, one spouse may need bankruptcy relief, and as a result  

of strain of the marital relat ionship, be mot ivated to protect  his or her assets through exemption, 

but may also lack the desire to protect  the property of the soon-to-be former spouse. What then? 
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The issue is further complicated by the interplay of the bankruptcy statutes law and the law of 

community property in Idaho (and elsewhere). State community property law grants an equal right  

to manage community property to both spouses. The Bankruptcy Code vests all of that  community 

property in the bankruptcy estate of either spouse who files a pet it ion. Consequent ly, as the Ninth 

Circuit  has acknowledged, “ [f]or purposes of § 541(a)(2), all community property not yet  divided by 

a state court  at  the t ime of the bankruptcy filing is property of the bankruptcy estate.”   

  

Given the legal landscape, and the facts of this case, Lopez (married – filed first) may have left  Pixler 

in a jam (filed second after divorce was final). The part ies were separated, but not divorced, when 

Lopez filed for bankruptcy. The Subaru, Pixler’s sole means of t ransportat ion, became property of 

the Lopez bankruptcy estate because it was, and remains, the part ies’ community property, when 

Lopez commenced his bankruptcy case. Pixler, as a nondebtor, cannot claim an exemption in 

Lopez’s case. M ore important ly, she also can not  claim the Subaru exempt in her bankruptcy case 

because all of her interest  in the vehicle passed to the Lopez bankruptcy estate prior to the date 

she filed her pet it ion.  In other words, Pixler had no remaining interest in the Subaru to exempt 

when she filed. 

 

QUESTION:  What  can the State disso court  do to remedy a first  filer’s failure to exempt  the 

nonfiling spouse’s share of community property (and any other bk result ing issues)?   

 

RCW 26.09.080  Disposition of property and liabilities — Factors  

In a proceeding for dissolut ion of the marriage or domest ic partnership, legal separat ion, 

declarat ion of invalidity, or in a proceeding for disposit ion of property following dissolut ion of the 

marriage or the domest ic partnership by a court  which lacked personal jurisdict ion over the absent 

spouse or absent domest ic partner or lacked jurisdict ion to dispose of the property, the court  shall, 

without regard to misconduct, make such disposit ion of the property and the liabilit ies of the 

part ies, either community or separate, as shall appear just  and equitable after considering all 

relevant factors including, but not limited to: 

(1) The nature and extent  of the community property; 

(2) The nature and extent  of the separate property; 

(3) The durat ion of the marriage or domest ic partnership; and 

(4) The economic circumstances of  each spouse or domest ic partner at  the t ime the division of 

property is to become effect ive, including the desirability of awarding the family home or the 

right  to live therein for reasonable periods to a spouse or domest ic partner with whom the 

children reside the majority of the t ime 

Generally, for purposes of distribut ing property during a dissolut ion proceeding, a court  can 

exercise its equitable powers and evaluate whether a party wasted or concealed community assets.  

In re M arriage of Kaseburg (2005) 126 Wash.App. 546, 108 P.3d 1278.  
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A just  and equitable division of property in a marriage dissolut ion act ion does not  require 

mathematical precision, but, rather, fairness, based upon a considerat ion of all the circumstances 

of the marriage, both past and present , and an evaluat ion of the future needs of part ies.  In re 

M arriage of Larson and Calhoun (2013) 2013 WL 6169338.Divorce 

In dividing property in a marriage dissolut ion act ion, the statutory requirement of a just  and 

equitable distribut ion does not mean that  the court  must make an equal distribut ion.  In re 

M arriage of Larson and Calhoun (2013) 2013 WL 6169338.  

 

Exemption By Filing Spouse for NonFiling Spouse? 

 

Question:  Can Filing Spouse Claim exemptions for NonFiling Spouse if they want to?  Do they 

have to? 

 

Start  w ith In re Homan, 112 BR 356 (9
th

 Cir.BAP, 1998) and go from there on who can claim 

what  exempt ion in what  property when only one spouse file bk.   

 

Arizona:  Filing spouse can claim her and nonfiling spouses exempt ions in community 

property using federal exempt ions.  In re Perez, 302 BR 661 (Bankr.D.Ariz. 2003) 

 

Arizona:  Second filing spouse’s case can be administ rat ively joined to f irst  f iling spouses 

case and allows joined spouse to claim an exempt ion in the f irst  spouse’s case.  In re 

M orris, 2013 WL 1187817 (Bankr.D.Ariz. 2013), cit ing with approval In re Homan, 112 B.R. 

356 (9th Cir.BAP 1989).   

 

Nevada:  As a mat ter of f irst  impression, the Nevada Supreme Court  held that  Nevada state 

statute governing exempt ions of property from execut ion did not  permit  Chapter 7 debtor 

to claim addit ional exempt ions on behalf of non-f iling spouse. In re Fox 302 P.3d 1137129 

Nev. Adv. Op. 39 (Supreme Court  of Nevada, 2013) 

 

ANSWER:  The t rustees here normally either just  recognize that  the nonfiling spouse has 

exempt ions (through the f iling spouse, if chosen) or they don’t  object  if the debtor just  lists a ½ 

interest  in community property and exempts that  ½ interest .  Long story short , in pract ice, we 

don’t  have any issues here along those lines (yet , if ever). 
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AUTOM ATIC STAY (11 USC § 362) 

 

Generally, the debtor and all “ property of the estate”  are protected from all collect ion act ion 

on a “ claim”  wit h except ions including some part icular to family law. 

 

Property of the Estate /  Assets - Protected 

Claims/ Debts – Can’t  collect  

Establish/ M odify Support  /  M aintenance – Except ions 

Domest ic Support  Obligat ion - Except ions 

 

 

11 U.S. Code § 362 - Automatic stay 

 … 

(b) The filing of a (bankruptcy) pet it ion …  does not operate as a stay— 

 

(2) under subsect ion (a)—  

 

(A) of the commencement or cont inuat ion of a civil act ion or proceeding—  

 

(i) for the establishment of paternity;  

(ii) for the establishment or modificat ion of an order for domestic support 

obligations;  

(iii) concerning child custody or visitat ion;  

(iv) for the dissolut ion of a marriage, except to the extent that  such proceeding seeks 

to determine the division of property that  is property of the estate; or  

(v) regarding domest ic violence;  

 

(B) of the collect ion of a domestic support obligation from property that  is not  property 

of the estate;  

 

(C) with respect to the withholding of income that  is property of the estate or property of 

the debtor for payment of a domestic support obligation under a judicial or 

administrat ive order or a statute;  
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CLAIM  PAYM ENT /  PRIORITY /  13 PROTECTIONS 

 

DSO – Entitled to payment “priority” in 7 and 13 

 

11 U.S. Code § 507 – Priorities 

 

(a) The follow ing expenses and claims have priorit y in the following order:  

(1) First :  

(A) Allowed unsecured claims for domest ic support  obligat ions that , as of the 

date of the f iling of the pet it ion in a case under this t it le, are owed to or 

recoverable by a spouse, former spouse, or child of the debtor, or such child’s 

parent , legal guardian, or responsible relat ive, wit hout  regard to whether the 

claim is filed by such person or is filed by a governmental unit  on behalf of 

such person, on the condit ion that  funds received under this paragraph by a 

governmental unit  under this t it le after the date of the filing of the pet it ion 

shall be applied and dist ributed in accordance wit h applicable nonbankruptcy 

law.  

 

(B) Subject  to claims under subparagraph (A), allowed unsecured claims for 

domest ic support  obligat ions that , as of the date of the f iling of the pet it ion, 

are assigned by a spouse, former spouse, child of the debtor, or such child’s 

parent , legal guardian, or responsible relat ive to a governmental unit (unless 

such obligat ion is assigned voluntarily by the spouse, former spouse, child, 

parent , legal guardian, or responsible relat ive of t he child for the purpose of 

collect ing the debt ) or are owed direct ly to or recoverable by a governmental 

unit  under applicable nonbankruptcy law, on the condit ion that  funds 

received under this paragraph by a governmental unit  under this t it le after 

the date of the filing of the pet it ion be applied and dist ributed in accordance 

with applicable nonbankruptcy law.  

 

Chapter 7 

  

11 U.S. Code § 726 - Distribution of property of the estate 

 

(a) Except  as provided in sect ion 510 of this t it le, property of the estate shall be 

dist ributed—  

 

(1) f irst , in payment  of claims of the kind specified in, and in the order specif ied in, 

sect ion 507 of this t it le, … 
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Chapter 13 – pay it unless agreed or 5 years to governmental unit 

 

11 U.S. Code § 1322 - Contents of plan 

(a) The plan—  

(2) shall provide for the full payment , in deferred cash payments, of all claims 

ent it led to priority under sect ion 507 of this t it le, unless the holder of a part icular 

claim agrees to a dif ferent  t reatment  of such claim;  

… 

(4) notwithstanding any other provision of this sect ion, may provide for less than 

full payment  of all amounts owed for a claim ent it led to priority under sect ion 507 

(a)(1)(B) only if  the plan provides that  all of the debtor’s projected disposable 

income for a 5-year period beginning on the date that  the first  payment  is due 

under the plan will be applied to make payments under the plan. 

 

Chapter 13 - Plan Approval/ Confirmation 

 

11 U.S. Code § 1325 - Confirmat ion of plan 

(a) Except  as provided in subsect ion (b), the court  shall confirm a plan if—   

(8) the debtor has paid all amounts that  are required to be paid under a 

domest ic support  obligat ion and that  f irst  become payable after the date 

of the f iling of the pet it ion if  the debtor is required by a judicial or 

administ rat ive order, or by statute, to pay such domest ic support  

obligat ion;  

 

Chapter 13 - Discharge 

 

11 U.S. Code § 1328 - Discharge 

(a) Subject  to subsect ion (d), as soon as pract icable after complet ion by the debtor of all 

payments under the plan, and in the case of a debtor who is required by a judicial or 

administ rat ive order, or by statute, to pay a domest ic support  obligat ion, after such 

debtor cert if ies that  all amounts payable under such order or such statute that  are due 

on or before the date of the cert ificat ion (including amounts due before the pet it ion 

was filed, but  only to the extent  provided for by the plan) have been paid, unless the 

court  approves a writ ten waiver of discharge executed by the debtor after the order for 

relief under this chapter, the court  shall grant  the debtor a discharge of all debts 

provided for by the plan or disallowed under sect ion 502 of this t it le, except  … 

 

 

[NOTE:  A DSO debt  not  paid in full in a 13 is not  discharged.] 
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Chapter 13 - Involuntarily assigned DSO – Discussion in In re Penaran, 424 BR  868 (D.KS 2010) 
 

 EXCERPT:   
 

Sect ion 507(a)(1) gives unsecured DSOs a f irst  priority. This f irst  priority for DSOs is further 

different iated in subparts (A) and (B). If the DSO falls within § 507(a)(1)(A), it  must  be paid 

in full during the plan pursuant  to § 1322(a)(2). If t he DSO falls within § 507(a)(1)(B), it  may 

be paid less than in full during the plan under § 1322(a)(4).  A debt  t hat  is a DSO must  then 

be ident ified as either one that  is payable to or recoverable by the custodial parent , 

whether or not  the claim is f iled for her by a governmental unit , falling under § 

507(a)(1)(A), or one that  has been assigned to, or owed direct ly to or recoverable by, the 

governmental unit  coming under § 507(a)(1)(B).
31

 The key, according to Collier, “ is the 

party to whom the claim is owed,”  the individual or the governmental unit . If it  is the lat ter, 

the claim is subordinated in priority to the former by virtue of § 507(a)(1)(B) which assigns 

a lesser priority within § 507(a)(1) to such claims. And, if the claim is subject  only to second 

support  priority, it  may be paid less than in full under the plan pursuant  to § 1322(a)(4). 

DSO claims bearing a first  support  priority (payable to the custodial parent ) must  be paid in 

full during the plan term under § 1322(a)(2). DSO debts having either § 507(a)(1) priority 

are non-dischargeable under § 523(a)(5), as debtor concedes. 

 

FN31: The language of § 507(a)(1)(B) which excludes DSOs voluntarily assigned by the 

spouse or parent  for the purpose of collect ing the debt  suggests that  a DSO voluntarily 

assigned to a governmental unit  for the purpose of collect ing child support  is a § 

507(a)(1)(A) priority DSO claim. See Collier, ¶  507.02A[1], p. 507–27. DSOs involuntarily 

assigned to a governmental unt il would be a § 507(a)(1)(B) priority DSO claim. 

 

“ CODEBTOR” PROTECTION  OF THE CURRENT/ FORM ER SPOUSE 

 

Chapter 7 – no; no protect ion for codebtor (in personam ) 

 

Chapter 13 – yes, but  … 

 

11 U.S. Code § 1301 - Stay of action against codebtor 

(a) Except  as provided in subsect ions (b) and (c) of this sect ion, after the order 

for relief under this chapter, a creditor may not  act , or commence or cont inue 

any civil act ion, to collect  all or any part  of a consumer debt  of the debtor from 

any individual that  is liable on such debt  with t he debtor, or that  secured such 

debt , unless—  

(1) such individual became liable on or secured such debt  in the ordinary 

course of such individual’s business; or  

(2) the case is closed, dismissed, or converted to a case under chapter 7 

or 11 of this t it le.  

 

(c) – (d)    Relief from codebtor stay if plan does not  pay in full, etc 
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COM M UNITY /  SEPARATE LIABILITY 

 

Some protect ion outside bk – RCW 26.16.200   

Less/ no protect ion inside bk – 11 USC § 541 

 

(c) Notwithstanding subsect ions (a) and (b) of this sect ion, if there is property of the kind 

specified in sect ion 541 (a)(2) of  this t it le, or proceeds of such property, in the estate, such 

property or proceeds shall be segregated from other property of the estate, and such property 

or proceeds and other property of the estate shall be distributed as follows:  

 

(1) Claims allowed under sect ion 503 of this t it le shall be paid either from property of 

the kind specified in sect ion 541 (a)(2) of this t it le, or from other property of the 

estate, as the interest  of just ice requires.  

 

(2) Allowed claims, other than claims allowed under sect ion 503 of this t it le, shall be 

paid in the order specified in subsect ion (a) of  this sect ion, and, with respect to claims of 

a kind specified in a part icular paragraph of sect ion 507 of this t it le or subsect ion (a) of 

this sect ion, in the following order and manner:  

 

(A) First , community claims against  the debtor or the debtor’s spouse shall be 

paid from property of the kind specified in sect ion 541 (a)(2) of this t it le, except  

to the extent  that  such property is solely liable for debts of the debtor.  

 

(B) Second, to the extent that  community claims against  the debtor are not paid 

under subparagraph (A) of this paragraph, such community claims shall be paid 

from property of the kind specified in sect ion 541 (a)(2) of this t it le that  is solely 

liable for debts of the debtor.  

 

(C) Third, to the extent that  all claims against  the debtor including community 

claims against  the debtor are not paid under subparagraph (A) or (B) of this 

paragraph such claims shall be paid from property of the estate other than 

property of the kind specified in sect ion 541 (a)(2) of this t it le.  

 

(D) Fourth, to the extent that  community claims against  the debtor or the 

debtor’s spouse are not  paid under subparagraph (A), (B), or (C) of this 

paragraph, such claims shall be paid from all remaining property of the estate.  
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“FIDUCIARIES” IN BANKRUPTCY?  - NOPE 

 

Spouses are not  “ fiduciaries”  as that  term is used is the except ion to discharge found in 11 USC 

§ 523(a)(4) 

 

In re M ele,  501 B.R. 357 (9
th

 BAP, 2013)  

 

We conclude that  Washington common law does not  make marriage an “ express”  or 

“ technical”  t rust  relat ionship that  necessarily makes married spouses fiduciaries of the 

marital community for purposes of the except ion to discharge provisions of § 

523(a)(4).   …  Accordingly, we conclude as a mat ter of law that  the marital community of 

the part ies, when they were married spouses, did not  const itute an express t rust  

relat ionship for purposes of § 523(a)(4).  …  We recognize the intuit ive appeal of the 

bankruptcy court 's conclusion that  marriage establishes a t rust  relat ionship between 

spouses that  entails the imposit ion of fiduciary dut ies. However, in the absence * 368 of a 

Washington statute that  characterizes marriage as a t rust  relat ionship or that  describes the 

obligat ions of spouses in managing and disposing of community property as f iduciary in 

nature, we do not  see how the incidental characterizat ions of the marital relat ionship and 

its obligat ions in Washington common law decisions, upon which the bankruptcy court  

relied for its conclusion, const itute more than generalized descript ions of f iduciary duty 

that  do not  meet  the “ express”  or “ technical”  t rust  standard required as an element  of a § 

523(a)(4) claim. 

 

PROPERTY OF THE ESTATE – CHAPTER 13 GARNISHM ENT - DSO 

 

Chapter 7:  11 U.S. Code § 541 - Property of the estate 

(a) The commencement of a case under sect ion 301, 302, or 303 of this t it le creates an estate. 

Such estate is comprised of all the following property, wherever located and by whomever 

held:  

(1) Except  as provided in subsect ions (b) and (c)(2) of  this sect ion, all legal or equitable 

interests of the debtor in property as of the commencement of the case.  

(2) All interests of the debtor and the debtor’s spouse in community property as of  the 

commencement of the case that  is—  

(A) under the sole, equal, or joint  management and control of the debtor; or  

(B) liable for an allowable claim against  the debtor, or for both an allowable claim 

against  the debtor and an allowable claim against  the debtor’s spouse, to the extent 

that  such interest  is so liable.  

 

Chapter 13: 11 U.S. Code § 1306 - Property of the estate 

(a) Property of the estate includes, in addit ion to the property specified in sect ion 541 of this 

t it le—  

(1) all property of the kind specified in such sect ion that the debtor acquires after the 

commencement of the case but before the case is closed, dismissed, or converted to a 

case under chapter 7, 11, or 12 of  this t it le, whichever occurs first ; and  
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(2) earnings from services performed by the debtor after the commencement of the case 

but before the case is closed, dismissed, or converted to a case under chapter 7, 11, or 12 

of this t it le, whichever occurs first .  

(b) Except as provided in a confirmed plan or order confirming a plan, the debtor shall remain 

in possession of all property of the estate.  

 

 

M EANS TEST ISSUES 

Purpose  

 

Chapter 7:  Rebut table Presumpt ion re: qualificat ion for 7 Discharge 

 

Chapter 13:  (1) Durat ion – 36/ 60 mo, (2) Rebut table presumpt ion re: gen uns dist ribut ion  

 

Does Not  Apply – primarily business debts 

 

Household Size 

 

Heads on Beds:  The first  approach adopted by some bankruptcy courts, the so-called 

“ heads on beds”  approach, includes anyone living in a debtor’s home at  the t ime he or she 

files for bankruptcy as part  of a household for means test  calculat ions purposes. 

 

IRS “ Dependent ”  Test :  A debtor can claim anyone that  is a “ dependent ”  under IRS rule. 

 

Economic Unit :  Some courts have fashioned a test  that  deems a person a member of a 

debtor’s household if that  person operates as a “ single economic unit  w ith the debtor” .   

 

WHICH ONE?  BK Code not  clear.  We use “ economic unit ”  and have not  had any issues.   

 

Case Example:  In re Kops, 2012 WL 438623 (D.Idaho) also likes that  approach.   

 

“ Inasmuch as the economic unit approach is limited to a unit  consist ing of a debtor and his 

dependents, such an approach is appropriate for use throughout the means test . In other 

words, the correct  approach is one that  determines household members based on a person’s 

financial dependence upon, and residence with, a debtor.
14

 “   (FN 14:  Given the facts of this 

case, the Court  need not determine whether household members must also be related to a 

debtor.) 

 

“ Because Debtor’s two children may reside with him for a port ion of each month, and because 

those children are his financial dependents, the Court  concludes they should be counted as 

part  of Debtor’s household for means test  purposes.”  

 

 



Family Law /  Bankruptcy Page 17 

Rober t C. Russell, 2-13-14 

 

Case Example:  In re Crow , 2012 WL 8255519 (E.D.CA 2012) appears to approve of 

“ economic unit ”  as well. 

 

“ Debtor’s boyfriend qualifies as a dependent for the purposes of the M eans Test under both 

the “ economic unit ”  approach used by In re Kops as well as the more restrict ive “ IRS 

dependency approach.”  

 

 

Income - What Income Is Counted? 

 

Chapter 7 

 

 Joint  f iling:  All income, potent ial ext ra expenses  

 

One filer - Separated but  living in same home – line __ deduct  funds not  cont ributed to 

household by nonfiiler  - SPOUSES INCOM E INCLUDED BUT DEDUCTIONS AVAILABLE 

 

One filer – Separated but  not  living in same home – SPOUSES INCOM E NOT INCLUDED 
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Chapter 13 

 

One filer - Separated but  living in same home – line __ deduct  funds not  cont ributed to 

household by nonfiler   

- SPOUSES INCOM E INCLUDED BUT DEDUCTIONS AVAILABLE 

- Can’t  just  exclude considerat ionof the income 
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ATTORNEY FEES 

 

In re Hamilton 

United States Bankruptcy Appellate Panel, of the Ninth Circuit. February 21, 2013    2013 WL 

646387    

 

Decisions in the Ninth Circuit , as well as in other circuit s, support  the sect ion 523(a)(5) 

nondischargeability of at torney's fees awarded either in connect ion with a dissolut ion 

proceeding as alimony, maintenance, or support  or in child custody proceedings. See Rehkow v. 

Lewis (In re Rehkow), 2006 Bankr.LEXIS 4870 * 9 (9th Cir. BAP Aug. 17, 2006) (compiling cases). 

 

In re Rehkow  

United States Bankruptcy Appellate Panel, of the Ninth Circuit. August 17, 2006   2006 WL 

6811011 

 

Cases in the Ninth Circuit  and in other circuits customarily have held that  at torneys' fees 

awarded in connect ion with a dissolut ion proceeding are non-dischargeable in bankruptcy under 

§ 523(a)(5) as alimony, maintenance, or support . See, e.g., In re Spong, 661 F .2d 6, 11 (2nd 

Cir.1981); In re Gwinn, 20 B.R. 233, 235 (9th Cir.B.A.P.1982). M ore important ly, the vast majority 

of reported decisions dealing with an award of at torneys' fees in a child custody proceeding 

have concluded that the fees were in the nature of  the child's support  within the meaning of § 

523(a)(5).
9
 See, e.g., M iller v. Gentry (In re M iller), 55 F.3d 1487, 1490 (10th Cir.1995); Jones v. 

Jones (In re Jones), 9 F.3d 878, 882 (10th Cir.1993); Dvorak v. Carlson (In re Dvorak), 986 F.2d 

940, 941 (5th Cir.1993); Peters v. Hennenhoeffer (In re Peters), 964 F.2d 166, 167 (2nd Cir.1992); 

M arks v.Cat low (In re Cat low), 663 F.2d 960, 963 (9th Cir.1981) (construing former law); James 

C. Booth, Inc. v. Ratcliff (In re Ratcliff), 195 B.R. 466, 468 (Bankr .C.D.Cal.1996). See also Gionis 

v.Wayne (In re Gionis), 170 B.R. 675, 683 n. 11 (9th Cir.B.A.P.1994), aff'd 92 F.3d 1192 (9th 

Cir.1996) (not ing that  an at torney's fees award in a marital dissolut ion proceeding “ based upon 

custody bat t les in which an important issue is ordinarily the welfare of the child ... would not be 

difficult  to characterize ... as child support .” ). 

 

* 4 In holding that at torneys' fees incurred during a child custody proceeding are in the nature of 

support , the courts have primarily focused on the fact  that  the issues involved in custody 

disputes are generally decided by considerat ion of the child's best interests. As an example, in 

the Jones case the Tenth Circuit  observed that, “ [g]enerally, custody act ions are directed toward 

determining which party can provide the best home for the child's benefit  and support . 

Therefore, in order that  genuine support  obligat ions are not improperly discharged, we hold 

that  the term ‘support ’ encompasses the issue of custody absent unusual circumstances....”  

Jones, 9 F.3d at  882. See also Falk & Streiner, LLP v. M addigan (In re M addigan), 312 F.3d 589, 

597 (2nd Cir.2002) (concluding that  at torneys' fees imposed by a state court  during a child 

custody proceeding are in the nature of  support  for the child); Dvorak, 986 F.3d at  941 (finding 

that at torney's fees arising from a custody hearing are for the child's benefit  and support); 

Ratcliff, 195 B.R. at  467 (stat ing that  “ a child custody proceeding is always in the nature of child 

support”  and that  “ the purpose of the custody proceeding ... was to determine who could 

provide the best home for [ the child]” ); Holtz v. Poe (In re Poe), 118 B.R. 809, 812 
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(Bankr.N.D.Okla.1990) (“ Since determinat ion of child custody is essent ial to the child's proper 

‘support ,’ at torney fees incurred and awarded in child custody lit igat ion should likewise be 

considered as obligat ions for ‘support ,’ at  least  in the absence of clear indicat ion of special 

circumstances to the contrary.” ). 

 

NONSUPPORT DIVORCE OBLIGATIONS - Attorney fees  

 

Debt which debtors owed, not to spouse, former spouse or child of debtors, but  to their former 

daughter-in-law, on at torney fee award entered by state court  in act ion that  debtors had brought  in 

unsuccessful at tempt to establish that  they had visitat ion rights with their former daughter-in-law's 

child, i.e., the debtors' grandchild, was not in nature of  nondischargeable “ domest ic support  obligat ion.”  

Tucker v. Oliver, W.D.Okla.2010, 423 B.R. 378. Bankruptcy  3365(9) 

 

Pursuant to “ hold harmless”  provision in part ies' divorce decree, creditor, Chapter 7 debtor's former 

wife, was ent it led to recover at torney fees incurred in lit igat ing her state law claims, that  is, the validity 

and amount of  debtor's obligat ions, in her nondischargeability proceeding, but she was not ent it led to 

recover fees for lit igat ing the bankruptcy law issues; debtor, in his mot ion for summary judgment and in 

his response to creditor's mot ion, had denied the validity and amount of  his debts, thus requiring 

creditor to demonstrate that  she was ent it led to payment of same.  Renfrow v. Draper, C.A.9 (Wash.) 

2000, 232 F.3d 688.Bankruptcy 

 

Prospect of immediate impact  upon dependents of  debtor was an important  factor to be weighed in 

construing scope of statutory exemption of support  obligations from discharge in bankruptcy.  Williams 

v. Department of Social and Health Services, State of Wash., C.A.9 (Wash.) 1976, 529 F.2d 

1264.Bankruptcy 3366 

 

Bankruptcy courts have discret ion to order part ial discharge of separate debts arising out of terms of 

divorce decree.  In re M yrvang, C.A.9 (Wash.) 2000, 232 F.3d 1116.Bankruptcy 3363 

 

Significant factor in determining whether debt is nondischargeable spousal support  obligat ion or 

dischargeable property set t lement is whether there are other provisions in agreement separate and 

dist inct  from provision in quest ion which are designated as support  payments and which terminate at  

specific date or upon specific event.  In re Combs, 9th Cir.BAP (Or.) 1989, 101 B.R. 609.Bankruptcy 

3365(12) 

 

Determinat ion of whether debtor was ent it led to discharge of debt for periodic payment arrearage to 

former wife would be made upon facts in existence at  t ime debtor filed bankruptcy pet it ion rather than 

upon facts in existence on date of dischargeability hearing, so to extent  that  arrearage was for spousal 

support  owed to former wife, the debt was nondischargeable, although the wife had died, so it  would 

be her estate that  would be ent it led to receive money owed by debtor, through assignment by 

operat ion of law, and statute excepts from discharge support  obligat ion assigned to another ent ity.  In 

re Combs, 9th Cir.BAP (Or.) 1989, 101 B.R. 609.Bankruptcy 3365(5) 

 

In deciding whether obligat ion arising out of dissolut ion of Chapter 7 debtor's marriage, when debtor 

and his former spouse agreed to share equally in costs of their children's college educat ion, was 

nondischargeable in bankruptcy as being in nature of “ alimony, maintenance or support ,”  bankruptcy 

court  was not required to accept the “ ADDITIONAL BENEFITS FOR CHILDREN”  label used by part ies or 
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state court 's interpretat ion of this provision as “ an addit ional benefit , apart  from child support” ;  rather, 
court  could look beyond language of agreement and state court 's characterizat ion to part ies' intent and 

substance of this obligat ion.  In re Seixas, 9th Cir.BAP (Nev.) 1999, 239 B.R. 398.Bankruptcy

3365(12)Bankruptcy 3366 

 

Bankruptcy court  is obligated to make independent determinat ion of what const itutes alimony, 

maintenance, or support  for purposes of dischargeability;  the court is not bound by label attached by 
part ies or by the state court .  In re Doyle, 9th Cir.BAP (Cal.) 1986, 70 B.R. 106.Bankruptcy 3366 

 

Provision would ordinarily be held to be nondischargeable maintenance support , rather than 

dischargeable property set t lement if provision's intended funct ion were to provide necessity of life.  In 

re Combs, 9th Cir.BAP (Or.) 1989, 101 B.R. 609.Bankruptcy 3366 

 

To determine whether debt is nondischargeable spousal support  obligat ion or dischargeable property 

set t lement, court  must ascertain intent ion of part ies at  t ime they entered into st ipulat ion agreement  

and not current circumstances of  part ies.  In re Combs, 9th Cir.BAP (Or.) 1989, 101 B.R. 609.Bankruptcy

3365(12) 

 

In deciding whether Chapter 7 debtor's obligat ion to former spouse was nondischargeable support  

obligat ion, or rather in nature of  dischargeable property set t lement, bankruptcy court  was not bound by 

labels used by part ies in set t lement agreement incorporated into divorce decree;  rather, bankruptcy 
court  had to look beyond language of decree to intent of part ies and to substance of obligat ion.  In re 

Krit t , 9th Cir.BAP (Cal.) 1995, 190 B.R. 382.Bankruptcy 3366 

 

In interpret ing decree to determine whether debt is nondischargeable spousal support  obligat ion or 

dischargeable property set t lement, and in deciding whether decree is ambiguous, court  should consider 

surrounding circumstances and all other relevant incidents bearing on part ies' intent when they entered 

into decree.  In re Combs, 9th Cir.BAP (Or.) 1989, 101 B.R. 609.Bankruptcy 3366 

 

“ Pailimony”  - Judgment entered against  debtor in palimony case requiring debtor to pay creditor 

nonmarital support  was not  exempt from discharge under statute exempting certain alimony and 

support  obligat ions payable to spouses or children from discharge;  nonmarital relationship between 
creditor and debtor could not be considered type of  family arrangement creat ing family dut ies ent it led 

to protect ion under the Bankruptcy Code or the California Family Law Act.  In re Doyle, 9th Cir.BAP 

(Cal.) 1986, 70 B.R. 106.Bankruptcy 3368 

 

Under this sect ion, at torney's fees awarded to bankrupt 's former spouse in postdivorce child custody 

proceeding in Arizona were nondischargeable as support  obligat ions.  M atter of Cat low, C.A.9 (Ariz.) 

1981, 663 F.2d 960.Bankruptcy 3365(9) 

 

Award of at torney fees to be paid direct ly to at torney for services performed for former wife of Chapter 

7 debtor in postdivorce child custody hearing were in nature of child “ support”  and were 

nondischargeable.  In re Ratcliff, Bkrtcy.C.D.Cal.1996, 195 B.R. 466.Bankruptcy 3365(9) 

 

Ex-husband's $12,482.37 debt  owed to ex-wife, which included at torneys' fees incurred during divorce 

proceeding as a result  of custody issues concerning the part ies' child, was founded on an obligat ion of 

support  and was therefore a non-dischargeable debt under statute governing except ion to bankruptcy 
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discharges.  In re Rehkow, C.A.9 2007, 239 Fed.Appx. 341, 2007 WL 1879974, Unreported.Bankruptcy 

3365(3)Bankruptcy 3365(9) 

 

Debtor's obligat ion under dissolut ion decree to pay at torney fees incurred by ex-spouse was not debt 

for alimony, maintenance or support , for dischargeability purposes;  state court  did not  appear to 

consider relat ive need or financial circumstances of part ies in making the determinat ion, and state 

court 's act ions with regard to the fee award were more consistent with division of community property 

and debt, rather than support  award.  In re Gibson, 9th Cir.BAP (Cal.) 1989, 103 B.R. 218.Bankruptcy

3365(9) 

 

????   Judgment against  Chapter 7 debtor-husband for former wife's at torney fees in divorce act ion was 

in nature of maintenance and was nondischargeable, even though payable direct ly to at torney.  In re 

Kline, C.A.8 (M o.) 1995, 65 F.3d 749.Bankruptcy 3365(9) 

 

Where state court  judgment in dissolut ion of marriage proceeding divided the couple's community 

property equally, without taking at torneys' fees into account , and then ordered spousal support  

payments for the wife, the court  obviously concluded, in addit ion, that  the wife's earning abilit ies, assets 

and needs were such that she should be unburdened of the $3,500 fee owed to her at torney and that 

the husband was in a better posit ion to pay the debt;  accordingly, the attorney's fee award to the wife 
was in the nature of  alimony and was nondischargeable in husband's subsequent bankruptcy 

proceeding.  Jones v. Tyson, C.A.9 (Cal.) 1975, 518 F.2d 678.Bankruptcy 3365(9) 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 


